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Message the President 


Our second war-time annual meeting will be held in Miami Beach, May 30th. 
The Conference of Bar Delegates will convene the day before, May 29th. 


We are all anxious to get on with the war and not let our Association 
activities interfere with our all-out effort, so following the policy established 


last year, only those matters which are essential will be considered at the 
meeting. 


Headquarters will be at the RONEY PLAZA HOTEL. A special rate 
of $5.00 a day for single rooms, and $8.00 to $10.00 a day per room for double 
rooms, is being made by the Roney Plaza Hotel. These special rates are on 
the European Plan and will be in effect a few days previous to the Convention 
and will remain in effect for a week after the Convention. This arrangement 
has been made so that if some of the members desire to arrive a few days earlier, 
or to stay on after the Convention they will enjoy the same rates. The facilities 
of the Cabana Club, with private beach and swimming pool, will be available 
to the Convention guests, as well as lockers, at no extra charge or cost. The 
Dade County Bar Association will be the host of the Convention. There will 
be a luncheon and a banquet, together with possibly a boat ride, depending 
upon whether the program can be arranged so that there will be time for this 
added attraction. There are other hotels in Miami Beach which will be avail- 


able for members of the Association who do not wish to stay at the Roney 
Plaza. 


The President of the American Bar Association will be one of the principal 
speakers. One or more other speakers of outstanding ability and national 
reputation will be obtained. Entertainment for the ladies will be provided. 


Make your reservation early and urge your fellow members to attend if 
possible. 


In order that we may conserve our time and avoid unnecessary oral reports 
from the floor, it is urged that all committee chairmen send me their reports 
by the 10th of April, so that they may be published in the May issue of the 
JOURNAL, which will be off the press in the first week in May. 


E. Harris Drew, President. 
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THE GUARDIANSHIP ACT OF 1945 


TO THE MEMBERS OF THE BENCH AND BAR OF FLORIDA: 


The draft of the new guardianship act appearing in this issue was prepared 
by the committee appointed at the last annual meeting of the Florida State Bar 
Association, and is submitted for your consideration. Please read this proposed 
act carefully and send any suggestions you may have to the undersigned chair- 
man as soon as you possibly can. This proposed act has been completely re- 
vised in accordance with the suggestions received from the bar delegates, at 
Jacksonville, last December. The committee has spent many days in the study 


and preparation of this act and will restudy it in the light of any suggestions 
hereafter received. 


The committee hopes to have this act complete in all respects and ready for 
submission to the Legislature of Florida in 1945. Your help will be appreciated. 


E. HARRIS DREW, President. 

Committee: 

D. H. Redfearn, Chairman, 236 Shoreland Building, Miami 32, Florida 

Judge W. F. Blanton, Miami 

James A. Dixon, Miami 

George E. Burke, Bay Pines 

Catherine H. Carter, DeLand 

Judge J. Ollie Edmunds, Jacksonville 

Warren L. Jones, Jacksonville 

G. C. Conner, Miami 
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AN ACT 
RELATING TO GUARDIANS AND WARDS 


Be it enacted by the Legislature of the State of Florida: 


General Provisions 


Section 1 Time of taking effect.—This act shall take effect on January 1, 
1946, and thereafter shall govern all matters pertaining to guardians and wards 
and the property of such wards, whether the guardianship exists at the time 
this act takes effect or arises thereafter; provided, however, that all guardian- 
ships and curatorships pending in the circuit courts at the time this act takes 
effect shall be completed in such courts according to the laws heretofore existing. 


Section 2 Definitions——When used in this act, unless the context requires 
otherwise: 

A guardian is one to whom the law has entrusted the custody and control 
of the person or of the property, or of both, of an incompetent. Guardian may 
mean curator conservator, or committee when the context indicates a general, 
and not a particular, use of the term. 

A guardian ad litem is one appointed by a court in which particular litigation 
is pending to represent a ward during that particular litigation. 

A foreign guardian is one appointed in another state or country. 

A testamentary guardian is one appointed for the person of a minor child 
by the will of its natural parent. 

An incompetent is any person who, because of minority, senility, lunacy, 
insanity, imbecility, idiocy, drunkenness, excessive use of drugs, or other 
physical or mental incapacity, is incapable of managing his property or caring 
for himself. 

An infant or a minor is a person under twenty-one years of age whose 
disabilities have not been removed by marriage or otherwise according to law. 

Natural is synonymous with legitimate; e. g., a natural father means the 
father of a child born in wedlock or an adoptive father. 

Person may mean an individual or a corporation. 

Probate court means county judge’s court. 

A ward is an incompetent for whom a guardian has been appointed. 

Words in masculine gender may be construed to refer to feminine gender, 
and vice versa; likewise words in neuter gender may mean masculine or ferninine 
gender. 


Words in singular number may be construed to mean plural number, and 
vice versa. 


Section 3 Liberal construction.—This act shall be liberally construed to the 
end that controversies and the rights of the parties may be speedily and finally 
determined; and the rule that statutes in derogation of the common law shall 
be strictly construed does not apply. 

COMMENT: Illinois, sec. 9. 


Section 4 Guardians of incompetent World War veterans.—The provisions 
of this act shall be extended to incompetent World War veterans, specifically 
provided for in chapters 293 and 294 of Florida Statutes, known as the Uni- 
form Veterans’ Guardianship Law and the Supplemental Veterans’ Guardian- 
ship Law. All provisions of this act shall be cumulative to the provisions of 
said chapters. However, any conflict arising between sections of chapters 293 
and 294 of Florida Statutes and the sections of this act shall be resolved by 
giving effect to the law as stated in said chapters. 


Section 5 Constitutionality—If any part or all of any section, paragraph, 
sentence, clause, or phrase of this act is held unconstitutional, void, or contrary 
to public policy, the validity of the remainder of this act shall not be affected. 
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Jurisdiction and Venue 


Section 6 Probate court—circuit court—court of equity.—The county 
judge shall have jurisdiction over all matters pertaining to guardians and 
wards and to the management and the administration of the property of wards, 
regardless of whether the incompetency of the ward originated from minority, 
mental weakness, physical incapacity, old age or other cause. 


The county judge may appoint a guardian of the person or of the property, 
or of both, of an incompetent. The county judge may hear and determine 
complaints of wards against their guardians, require of guardians security, or 
additional security when necessary, displace them, and make such orders as to 
the said county judge may seem equitable and right relating to the estates of 
wards. The county judge may require of guardians, from time to time, inven- 
tories of their wards’ estates, and accounts of profits and disbursements, and 
shall make such orders as to him shall seem just; and he may enforce his 
orders in a summary way by attachment for contempt and imprisonment. 

All orders of the county judge in guardianship matters shall be in writing 
and shall be filed and recorded in the office of the county judge. 


In a conflict as to jurisdiction between county judges’ courts, the first to 
obtain lawful jurisdiction shall retain it. 


Circuit court.—In guardianship proceedings the circuit courts of this state 
shall have no jurisdiction except the appellate and the supervisory jurisdiction 
authorized by Article V, section 11, of the Constitution of Florida. 


Court of equity.——No court of equity shall be deprived of its inherent juris- 
diction to appoint or to remove guardians or to administer the estates of wards 


in cases in which equitable intervention is necessary for complete and adequate 
relief. 


Section 7 Court always open.—The court of the county judge for the 
exercise of its jurisdiction in all guardianship matters shall be open at all 
times for the transaction of business. 


Section 8 Disqualification of county judge.—The county judge shall be 
disqualified for interest in all instances in which judges generally are so dis- 
qualified in Florida. No county judge shall act as guardian after this act 
becomes effective except in cases in which he has qualified prior to his election 
as county judge and in cases in which he is related to his ward by blood or 
marriage or by adoption. When any county judge is a guardian, he shall make 
his settlement as such guardian with the judge of a circuit court of the county 
where he resides in the same manner as other guardians are required by this 
act to make their settlements with the county judge. 

COMMENT: Adapted from 732.04, 732.05, and 744.07. 


Section 9 Substitution of circuit judge.—A circuit judge may be substituted 
for the county judge in guardianship proceedings in the same manner as pro- 
vided for the substitution of circuit judges in probate proceedings by section 
732.05, Florida Statutes. 


Section 10 Change of domicile of ward:—The county judge may, upon good 
cause shown by petition of the guardian of the person, and proof of the 
allegations therein contained, authorize a change of the domicile of the ward. 

Section 11 Venuwe.—The venue of guardianship proceedings shall be as 
follows: 

(1) If the incompetent is a resident of this state, the venue shall be in 
the county where the incompetent resides. 

(2) If the incompetent is not a resident of this state, then the venue 
shall be in any county in which the incompetent owns any property. 

(3) If the incompetent is not a resident of this state and owns no property 
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located or situated in this state, then the venue shall be in the county where 
any debtor of the incompetent resides. 


COMMENT: Based on 732.06. 


Kinds of Guardians and their Duties, Powers, and Liabilities 

Section 12 Guardian ad litem.—Whenever an incompetent is made a party 
to any litigation pending in any court in this state and has no guardian, or 
when his interest is adverse to that of his guardian, such court shall appoint, 
with or without notice, a guardian ad litem for such incompetent. A guardian 
ad litem shall be responsible to such incompetent for his conduct in connection 
with such litigation in the same manner as if he were a regularly qualified 
guardian. A guardian ad litem shall make and file an oath to discharge his 
duties faithfully. The guardian ad litem may appear and plead without service 
of process upon him, and he shall appear and plead without service of process 
upon him if directed to do so by the court appointing him. 

COMMENT: Based in part on 732.54 but broadened to include all incom- 

petents. 


Section 13 Natural guardian.—The mother and father jointly are the nat- 
ural guardians of their own children and of their adopted children during 
infancy. If one parent dies, the natural guardianship shall pass to the surviving 
parent, and such right shall continue even though the surviving pagent re- 


marries. The mother of an illeglitimate child is the natural guardian of such 
child. 


A natural guardian may, without special authority or appointment, collect, 
receive, manage, and dispose of any personal property inherited by, or otherwise 
accruing to the benefit of, the child during infancy, when the amount of same 
does not exceed five hundred dollars. 


COMMENT: Adapted from 744.01, omitting provision for appointment 
by joint will. 


Section 14 Testamentary guardian—A surviving father or a surviving 
mother may by will appoint a guardian for the person of their minor child, 
whether born at the time of making the will or afterward, to serve during the 
minority of such child or any part thereof. 


Section 15 Foreign guardians.—Foreign guardians who produce orders 
appointing them guardians, curators, conservators, or committees, duly obtained 
in any state, territory, or country and authenticated or certified according to 
law, shall be authorized to maintain actions in the several courts in this state 
under the same rules and regulations as other plantiffs. 

Guardians appointed in any state, territory, or country may be sued in 
this state with reference to property, real or personal, in this state, and may 
defend any suit, action, or proceeding in any court of this state. 

Debtors who have received no written demand for payment from a guardian 
appointed in this state within three months after the appointment of a guardian, 
curator, conservator, or committee in any state, territory, or country other than 
this state, and whose property in Florida is subject to a mortgage or other lien 
securing such debt held by such foreign guardian, curator, conservator, or 
committee, may make payment to the foreign guardian, curator, conservator, or 
committee after the expiration of three months from the date of his appoint- 
ment. A proper satisfaction of such mortgage or lien executed and acknowledged 
by the foreign guardian, curator, conservator, or committee after said three 
months has expired, in the manner and form entitling the same to record in 
this state, with a duly authenticated copy of the letters or other evidence of 
authority of such foreign guardian, curator, conservator, or committee attached 
thereto, may be recorded in the public records of this state in like manner as 
other satisfactions; and when so recorded shall constitute an effective dis- 
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charge of any such mortgage or lien, irrespective of whether the debtor making 
payment had received such written demand before paying the same. 

All persons indebted to a ward or having possession of personal property, 
either tangible or intangible, belonging to a ward, who have received no written 
demand for payment of such indebtedness or the delivery of such property 
from a guardian appointed in this state, are authorized to make payment of 
such indebtedness or to deliver such personal property to the foreign guardian, 
curator, conservator, or committee after the expiration of three months from 
the date of his appointment. 

COMMENT: Modeled on 734.30. 


Section 16 Foreign guardian of the property of nonresident ward.—A guard- 
ian of the property of an incompetent duly appointed by a court of another state, 
territory, or country having jurisdiction, who desires to receive, manage, control, 
remove, or sell any part or all of the personal property located in Florida or to 
manage or control the Florida real estate of a nonresident ward shall file a petition 
in the office of the county judge of the county wherein such property is located, 
setting forth his appointment, describing the property involved, stating the 
estimated value thereof, showing, to the best of his knowledge and belief, the 
indebtedness, if any, existing against the ward in this state, and setting forth 
his desires with reference to such property, and shall file with such petition 
certified or exemplified copies of his letters of guardianship and of his bond 
or other security. Evidence satisfactory to said county judge shall be pro- 
duced showing that the foreign bond or other security is sufficient to guarantee 
the faithful appropriation or management of the ward’s property in this state. 
The county judge, in his discretion, may require a new guardian’s bond in 
this state in such amount as he deems necessary, to be executed in accordance 
with the laws of this state and to be conditioned for the proper application of 
the assets of the ward coming into the custody of said guardian in this state. 
The county judge may make such order or orders with reference to said petition 
as he may deem appropriate. In no event shall the county judge enter an order 
allowing a foreign guardian to remove any assets of an incompetent from 
this state until the county judge, in his discretion, is satisfied that all Florida 
creditors of the incompetent have been paid. 

This section shall apply to and be operative in all cases in which the guardian 
of an incompetent is appointed by a court, or is made such guardian by virtue 
of the laws of another state, territory, or country. In cases in which, by virtue 
of the laws of such state, territory, or country, a person becomes the guardian 
of an estate of an incompetent domiciled therein, without an appointment by 
a court, or is not required to give bond or other security as such guardian, then 
the production of copies of letters of guardianship and bond or other security, 
and the evidence referred to in this section, shall not be required; provided that 
satisfactory proof to the proper county judge is produced that such guardian- 
ship exists under the laws of such state, territory, or country; and provided 
further that bond may be required by the county judge in such amount as 
he may deem necessary. 


Section 17 Sale, mortgage, or lease by foreign guardian of nonresident ward. 
—A foreign guardian of a nonresident ward may sell, mortgage, or lease real 
or personal property of his ward in the state of Florida in the same manner 
as provided in this act for the sale, lease, or mortgage of real or personal 
property by a resident guardian; provided, however, that the county judge 
having jurisdiction may require of such foreign guardian bond for the proper 
application of the funds arising from such sale, lease, or mortgage, as in his 
discretion he may deem necessary to protect the interests of the ward and to 
protect the Florida creditors of the ward. Any deed, lease, or mortgage executed 
by a foreign guardian of a nonresident ward under the provisions of this act, 
when authorized or confirmed by the county judge, shall be effective to convey, 
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lease, or mortgage the right, title, and interest of the ward in the property 
involved. 


Resident Guardian of the Property of Nonresident Incompetent 


Section 18 Resident guardian of the property of nonresident incompetent.— 
The county judge of a county in which a nonresident incompetent owns property, 
real or personal, requiring the care of a guardian may appoint a resident as 
guardian of the property within said county upon the application of the foreign 
guardian, a relative, next friend, or creditor of such incompetent, regardless of 
whether he has a foreign guardian or not. 

COMMENT: Based on 744.32. 


Section 19 Petition for appointment of resident guardian for the property 
of nonresident incompetent.—The petition for the appointment of a resident 
guardian for the property of a nonresident incompetent shall be in writing, 
and shall be prepared in accordance with the requirements of Section 30 of 
this act. 

If it is alleged that the incompetency is due to mental or physical incapacity, 
the petition shall be accompanied by a duly certified or exemplified copy of the 
adjudication of unsoundness of mind or of physical incapacity from the qualified 
authorities in the state, territory, or country where such incompetent is domiciled, 
and shall state whether said incompetent is in the custody of any person or 
institution, and, if so, shall give the name and post-office address of the cus- 
todian. Said adjudication shall constitute prima facie proof of such incompetency. 

If the question as to the mental or physical incapacity of a nonresident is 
presented while he is temporarily residing in Florida, and his incompetency 
has not been previously adjudicated, the procedure for the appointment of a 
resident guardian of his property shall be the same as though he were a citizen 
of Florida. 

The county judge may, if he deems it advisable, require the applicant to 
execute and file a bond with good and sufficient sureties in a penal sum to be 
fixed by the judge and conditioned to pay the costs of the proceeding. 

COMMENT: 1744.33 broadened. 


Section 20 Guardian ad litem for property of nonresident incompetent.— 
After the filing of the application for appointment of a resident guardian of 
the property of a nonresident incompetent, the county judge shall make an 
order in writing appointing an attorney at law as guardian ad litem to defend 
the interest of the person alleged to be incompetent, who shall take oath and 
traverse the allegations of the application and defend the interests of the 
person alleged to be incompetent. 

COMMENT: Based on 744.34. 


Section 21 Notice of hearing on petition for appointment of resident 
guardian of the property of nonresident incompetent.—When the ground for the 
appointment of such guardian is minority or is incompetency previously ad- 
judicated in another state, territory, or country, the county judge shall fix the 
day for the hearing and shall cause notice thereof to be served personally or by 
registered mail on such incompetent and his legal custodian, if any, and also 
upon one or more members of his family or relatives, if any are known to 
the county judge to be within his jurisdiction, at least ten days before the 
hearing. 

COMMENT: Based on 744.35. 


Section 22 Hearing on petition for appointment of resident guardian of the 
property of nonresident incompetent.—Upon the day set for the hearing on the 
petition for appointment of a resident guardian of the property of a nonresident 
incompetent, or on the date until which the hearing is adjourned for cause, the 
county judge, after hearing the evidence, shall issue an order granting or 
denying the relief sought in the petition. 
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Section 23 Costs on appointment of resident guardian of the property of 
nonresident incompetent.—The county judge shall fix the compensation of the 
guardian ad litem and shall tax such compensation as costs in the case. 

If the petition is granted, the judgment for costs shall be against the guardian 
of the property of the nonresident incompetent, to be satisfied out of said 
property. If the petition is denied, the costs shall be against the applicant, or — 
against the applicant and the obligors on the bond for costs, when such bond 
has been required.. 

COMMENT: Based on 744.36. 


Section 24 Testimony at hearing on appointment of resident guardian of 
the property of nonresident incompetent.—Testimony to be used at the hearing 
on the petition for the appointment of a resident guardian of the property of a 
nonresident incompetent may be taken and filed as provided in this act for the 
taking of testimony in other guardianship proceedings. 

COMMENT: Substituted for 744.37. 


Section 25 Preference in appointment as resident guardian of the property 
of nonresident incompetent.—In the appointment of a guardian the county judge 
shall give due consideration to the appointment of one of the next of kin of 
said incompetent who is a fit and proper person and qualified to act, and likewise 
to any person designated as guardian in any will in which the incompetent is a 
beneficiary. The county judge may in his discretion appoint any person who is 
qualified to act as guardian, whether related to the ward or not. 

COMMENT: Adapted from 744.38. 


Section 26 Bond, oath, duties, and powers of resident guardian of the 
property of nonresident ward.—When a resident guardian of the property of a 
nonresident ward has been appointed, his duties as to oath and bond, and his 
other duties, powers, and liabilities as to the custody, control, management, and 
disposition of his ward’s property, and as to his removal, accounting, and dis- 
charge shall be governed by the laws of this state pertaining to resident guardians 
of property of resident wards. 

COMMENT: Includes provisions of 744.39-744.41. 


Resident Guardian 


Section 27 Who may be appointed guardian.—(a) Resident.—Any resident 
of Florida who is sui juris is qualified to act as guardian of the person or of 
the property, or both, of an incompetent; provided, however, that no person who 
has been convicted of a felony, or who, from sickness, intemperance, or want 
of understanding, is incompetent to discharge the duties of guardian shall be 
appointed to act as guardian. A married woman may act as guardian in 
Florida without the consent of her husband. The guardian of the person and 
the guardian of the property may be the same person or they may be different 
persons. 

A county judge cannot act as guardian except under the circumstances 
specified in Section 8 of this act. 

(b) Nonresident.—Any nonresident who is sui juris may be appointed 
guardian of the person but not of the property of a resident incompetent, pro- 
vided such nonresident complies with the laws of Florida relating to guardian- 
ship of incompetents. 

(c) Trust company or national bank.—A trust company incorporated under 
the laws of Florida or a national banking association authorized and qualified 
to exercise fiduciary powers in Florida may act as guardian of the property 
of any incompetent. 

COMMENT: Modeled on 732.49; (b) suggested by 732.47. 


Section 28 Pleadings.—The pleadings before the county judge in guardian- 
ship matters shail be in writing and shall be signed by the pleader or his at- 
torney. All technical forms of pleading are abolished in guardianship matters, 
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No defect of form shall impair substantial rights; and no defect in the state- 
ment of jurisdictional facts actually existing shall render void any proceedings. 
The pleadings and procedure with reference thereto shall be as nearly as possible 
the same as the pleadings and procedure under the Probate Law, as specified 
in section 732.08, Florida Statutes. 


Section 29 Notice and service.—Whenever a notice or citation is required 
to be published in a newspaper by any of the provisions of this act, unless other- 
wise specified, publication shall be once a week for four weeks in a newspaper 
authorized to publish legal notices, four publications being sufficient. If no 
newspaper is published in the county of the guardianship, then such notice may 
be published as aforesaid in a newspaper authorized to publish legal notices in 
any adjoining county. In lieu of publication in a newspaper in an adjoining 
county, such notice or citation may be by posting at not fewer than three public 
places in the county of the guardianship, one of which shall be at the court 
house, such other places to be prescribed by the county judge. 


Proof of publication or of posting shall be by affidavit, and such proof shall 
be filed in the office of the county judge. 

Whenever notice or citation is required by any of the provisions of this 
act and the manner and duration of such notice is not specified, such notice 
may be in such manner and for such length of time before the hearing as the 
county judge in his discretion may deem proper. 

Service may be made within the state of Florida in the manner prescribed 
by law for the service of any summons by any official of this state, or service 
may be made by any person by delivery of a true copy of a notice or citation to 
the person to be served. The return of service when made by a person shall 
be by affidavit. Service of notice or citation may be made outside the state 
of Florida by any official authorized to make service in the state, territory, or 
country where the person to be served resides, or can be found, or such service 
may be made by any person; provided that, if service is made by a person other 
than an officer, the return shall be made by affidavit. Whenever it is necessary 
to make service upon an incompetent, the notice or citation shall be served 
upon such incompetent and also on the person in whose care and custody such 
incompetent may be. 


The return of service in every case shall state the date when the notice or 
citation was received by the person making the return, the date it was served, 
the place of service, the name of the person served, and the manner of service. 
Returns shall be amendable so as to speak the truth, and, when amended, shall 
be effective as of the date of the original return. 

Service of notice or citation may be waived in writing by any interested 
person who is sui juris. 


If any person upon whom notice or citation is served fails to respond within 
the time prescribed in the notice or citation or within such time as the county 
judge, under exceptional circumstances, may allow, then the matter shall proceed 
ex parte as to such person, and judgment may be entered in accordance with 
the right and justice of the case. 


Section 30 Petition for appointment of guardian.—Every petition for the 
appointment of a guardian shall be sworn to by the petitioner, his agent, or his 
attorney, and shall be filed in the probate court having jurisdiction. The petition 
shall contain statements, to the best of the petitioner’s knowledge and belief, 
showing the name, age, residence, and post-office address of the incompetent, 
the nature of his incapacity, the approximate value and description of his prop- 
erty, the residence and post-office address of the petitioner, the names and 
addresses of the persons most closely related to the incompetent, or averments 
showing that reasonable search has been made and that such information cannot 
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be ascertained without delay which would adversely affect the incompetent 
named in the petition, or his property. 
COMMENT: Modeled on 732.23. See 746.01. 


Section 31 Mental and physical incompetents—examining committee—duties. 


—When a petition is filed seeking the appointment of a guardian for a resident © 


of Florida alleged to be incompetent because of mental or physical incapacity 
or both, it shall be the duty of the county judge, without delay, to appoint three 
persons, none of whom shall be the petitioner in the case and at least one of 
whom shall be a practicing physician of good professional standing, who shall 
constitute an examining committee and who, without delay, shall personally see 
the person alleged to be incompetent, inform him of the purpose of their in- 
quisition, and make such thorough examination of such person as will enable 
them to ascertain his mental and physical condition, and, if he is considered 
to be incapable of managing his property or caring for himself, shall endeavor 
to ascertain whether such incapacity is acute or chronic, and to determine its 
apparent nature and cause and the age and propensities of the person examined. 
All committeemen shall immediately make, sign, and render to the county judge 
appointing them a written report, stating specifically their findings with 
reference to the matters hereinabove set forth, and such report shall be received 
by the county judge as evidence of the competency or incompetency of such 
person. 

The provisions of this section need not be followed when a person has previous- 
ly been adjudicated mentally incompetent and no order of restoration to sanity 
has been entered. 


Section 32 Subpoenas and depositions.—The county judge, upon application 
of any party, shall issue subpoenas and subpoenas duces tecum for the appear- 
ance of witnesses and the production of documents at the hearing. Depositions 
of witnesses in guardianship proceedings shall be taken as nearly as possible 
in the same manner as depositions are now authorized to be taken under the 
Probate Law of Florida. 


Section 33 Notice of hearing on petition for appointment of guardian for 
an incompetent.—The county judge shall fix a day for the hearing on the petition 
for the appointment of a guardian for either the person or the property, or both, 
of an incompetent and, except where the nature of the incapacity is alleged to 
be minority, the county judge shall order written notice thereof to be served 
on the person against whom the petition is presented and also on one or more 
members of his family or relatives, if any can be found within the jurisdiction 
of the county judge, or, if no such person can be found within the jurisdiction, 
then notice shall be given by such publication or otherwise as the county judge 
may think proper. Such notice shall be served or published as provided in 
Section 29 of this act for such length of time before the hearing as the county 
judge may direct. 

Where the nature of the incapacity is alleged to be minority, if the petitioner 
is not the parent and if a parent of such minor is living, the county judge shall 
order such notice of the day fixed for the hearing as he shall deem proper to 
be given to the parent of such minor. When a parent applies for appointment 
as guardian of his minor child, no notice is necessary if the other parent is 
living and consents to such appointment. 

On all petitions it shall be within the discretion of the county judge to 
require notice where notice is not otherwise required, or to require notice in 
addition to that prescribed. 

COMMENT: Modeled somewhat after 746.02 


Section 34 Hearing—testimony—appointment.—Upon the day fixed for the 
hearing on such petition the county judge shall hear the testimony on the ques- 
tion of the competency of the person against whom the proceedings are taken 
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to manage his property or care for himself. Any person interested may inter- 
vene in such proceedings with leave of the county judge. If the county judge, 
on such hearing, is satisfied that the person against whom the proceedings 
are taken is incompetent, he shall appoint a guardian of the property and, if 
necessary, a guardian of his person, and, in the order, shall state the specific 
nature of the incapacity found to be existing. 

The testimony adduced at the hearing may be transcribed and filed at the 
request of any of the parties or upon the direction of the county judge. 


Section 35 Order of appointment—preference.—In the appointment of a 
guardian the county judge shall give due consideration to the appointment of 
one of the next of kin of said incompetent who is a fit and proper person and 
qualified to act, and likewise to any person designated as guardian in any will 
in which the incompetent is a beneficiary. The county judge may in his dis- 


cretion appoint any person who is qualified to act as guardian, whether related 
to the ward or not. 


Section 36 Oath of guardian.—Every guardian, before exercising his au- 
thority as guardian, shall take oath that he will faithfully perform his duties 
as guardian and that he will render true accounts whenever required according 
to law, which oath may be administered by any officer authorized to administer 
oaths under the laws of this state and shall be filed in the office of the county 
judge. 

COMMENT: From 744.04—first sentence slightly changed. 


Section 37 Oaths and affidavits—Oaths, verifications, affirmations, and 
affidavits required by law in guardianship proceedings may be made, either 
within or without the state, before any officer authorized by the laws of this 
state to administer oaths. 


COMMENT: 732.60, substituting “guardianship” for “probate.” 


Section 38 Bond of guardian.—Every person appointed a guardian of the 
property of a ward in Florida, before entering on his duties as guardian, shall 
be required by the county judge to execute and file in his office a bond with 
two or more sufficient sureties to be approved by the county judge, or an au- 
thorized surety company as surety, in such penal sum as the county judge may 
deem sufficient, after taking into consideration the value of the personal property 
of the ward. Such bond shall be payable to the governor of the state and his 
successors in office, conditioned to perform faithfully all duties as such guardian 
according to law. In form the bond must be joint and several. 

All bonds required in guardianship proceedings, whether original bonds or 
additional bonds, shall be filed in the office of the county judge having juris- 
diction and shall be recorded by him. 

As provided by chapter 21980, Laws of Florida, 1943, the county judge may 
designate certain banks or trust companies as depositories in lieu of, or in 
reduction of, such bond. 

The requirements of this section shall not be applicable to banks and trust 
companies authorized by law to act as guardians. 

Signatures of principals and sureties other than surety companies on a 
guardian’s bond shall be witnessed by two competent witnesses, but the failure 
to have such a signature witnessed shall not affect the validity of the bond. 

When the sureties on a bond are persons (and not a surety company), the 
guardian shall be required to file with his annual returns evidence satisfactory 
to the county judge that the sureties are alive and solvent. 

The penal sum of a guardian’s bond shall be fixed by the county judge at 
a sum not less than the full amount of the cash on hand belonging to the ward, 
plus the value of the personal property, the title to which may be transferred 
by delivery. 

COMMENT: an _—— of this section are new but modeled in part on 
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Section 39 Bond of surety company.—Any surety company authorized to do 
business in this state may become surety upon the bond of a guardian; and, in 
such case, there need be only one surety on such bond. 

COMMENT: Adapted from 732.62. 


Section 40 Letters of guardianship.—While letters of guardianship are not 
necessary to the validity of an order appointing the guardian, the county judge 
may issue such letters to the guardian of the person or of the property or of 
both, and he must issue the same whenever a request is made by the guardian 
for such letters, and the cost of the issuance of such letters of guardianship shall 
be paid by the estate of the ward. 


Section 41 Insufficiency of bond.—If any person files with the county judge 
having jurisdiction a petition alleging that the sureties on any bond given by 
a guardian are insolvent or insufficient or that the bond is insufficient in amount 
and substantiates the same with evidence satisfactory to the county judge, or if 
the county judge has this knowledge, though no petition has been filed, said 
county judge may, after notice to the guardian and his sureties and hearing on 
the petition, enter an order requiring additional sureties or an additional bond, 
as the circumstances require. 

COMMENT: Adapted from 732.64 and 732.66. 


Section 42 Validity of bond.—No bond executed by any guardian shall be 
invalid because of informality in it or because of informality or illegality in 
the appointment of such guardian. Such bond shall have the same force and 
effect as if the bond had been executed in proper form and the appointment 
had been legally made. 

COMMENT: Adapted from 732.67. 


Section 48 Liability of swrety—No surety for any guardian shall be charged 
beyond the assets of the ward’s property because of any omission or mistake 
in pleading or because of the false pleading of such guardian. 

COMMENT: Patterned after 732.65. 


Section 44 Suit upon bond.—A bond given by any guardian, upon the breach 
thereof, may be from time to time put in suit and prosecuted by or on behalf 
of the person damaged by such breach, until the whole penalty of such bond 
has been recovered. The county judge shall deliver to any person, on request 
and payment of his legal fees for the same, a true copy of any bond given 
by any guardian, and such copy, certified by such judge, with the seal of the 
court affixed, shall be prima facie proof of the bond. 

COMMENT: Adapted from 734.25. 


Section 45 Release of swrety.—The surety or sureties, or the personal rep- 
resentative of any surety or sureties, on the bond of any guardian shall be 
released by the same procedure and on the same conditions as provided in 
section 732.68 of Florida Statutes for the release of a surety in probate matters. 


Section 46 Resident agent.—Every foreign guardian who seeks to sell, lease, 
manage, control, or mortgage any of his ward’s property, real or personal, in 
the State of Florida, shall have his residence and post-office address recorded with 
the county judge and designate in writing, which shall be filed in the office of 
the county judge, some resident of the county where the guardianship property 
is located as his agent or attorney for the service of process whose name, resi- 
dence, and post-office address shall also be likewise recorded. 

A resident guardian removing his residence from the state of Florida shall 
also comply with the foregoing requirements. 

The aforesaid designation, in whatever form it may be, shall be taken to 
constitute the consent of the person so designating that service of any process 
upon the designated agent or attorney shall be sufficient to bind the person 
so designating in any suit or action against such person either in his represen- 
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tative capacity or personally; provided only that such personal action must 
have accrued in the conduct or administration of the guardianship estate. 


Section 47 Costs.—In all guardianship proceedings costs may be awarded 
in the sound judicial discretion of the county judge, who shall ordinarily abide 
the result of each particular proceeding unless, under the special circumstances 
of a particular case, it would be unjust that the losing party pay the costs. 
When the costs are to be paid out of the estate of the ward, the county judge 
may, in his discretion, direct from what portion of the estate such costs shall 
be paid. 

Section 48 Duties of quardian of the person.—It is the duty of the guardian 
of the person to take care of the person of the ward, to treat him humanely, 
and, if he is a minor, to see that he is properly educated and that he learns 
a trade, occupation, or profession. 

COMMENT: Source, sec. 4163, Vernon’s Texas Civil Statutes, 1925, with 

some modifications. 


Section 49 Powers of guardian of the person.—The guardian of the person 
shall be entitled to the right to the custody of the ward. Such guardian shall 
not have power to bind the ward or his property or to represent him in any 
legal proceeding pertaining to his property. 

COMMENT: Source, sec. 15, Tit. 30, Oklahoma 1937, Revision, except the 
last sentence, added by the committee for the purposes of 
clarification. 

Section 50 Payments to guardian of the person.—If the guardian of the 
person of the ward is other than the guardian of the property, either guardian 
may apply by petition to the county judge, upon such notice to the other as the 
county judge may direct, for an order directing the guardian of the property 
to pay to the guardian of the person an amount weekly, monthly, quarterly, 
semi-annually, annually, or as the county judge may direct, to be expended in 
the support, care, maintenance, and education of the ward, which amount may 
be increased or decreased from time to time in the discretion of the county 
judge. The decision upon such petition shall be in the discretion of the county 
judge. If such order is made, the receipt of the guardian of the person for 
payments made in pursuance thereof shall be a sufficient acquittance to the 
guardian of the property, and he shall not be bound to see to the application 
thereof. 

COMMENT: Source, section 4170, Vernon’s Texas Civil Statutes, 1925 Re- 
vision, though not verbatim. This seems to be a useful 
device, where the expense is relatively fixed, as in cases where 
the ward is a small child or a helpless incompetent. 

Section 51 Duties of guardian of the property.—It is the duty of the 
guardian of the property of the ward to protect and preserve it, to invest it 
prudently, to apply it as provided in Section 64 of this act, to account for it 
faithfully, to perform all other duties required of him by law, and, at the 
termination of the guardianship, to deliver the assets of the ward to the person 
or persons lawfully entitled thereto. 

COMMENT: Declaratory of the law developed by decisions. 


Section 52 Guardian to take possession of all property—The guardian of 
the property shall take possession of all of the ward’s property, real and per- 
sonal, and of the rents, income, issues, and profits therefrom, whether accruing 
before or after his appointment, and of the proceeds arising from the sale, lease, 
or mortgage of the same or any part thereof. All such property and the rents, 
income, issue, and profits therefrom shall be assets in the hands of the guardian 
for the payment of debts, taxes, claims, charges and expenses of the guardian- 
ship, and for the care, support, maintenance, and education of the ward or his 
dependents, as may be authorized or approved by the county judge. 
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COMMENT: Adapted from 733.01, leaving out sections providing for order 
of payment of legacies. 


Section 53 Duty to file inventory.—Within sixty days after his appoint- 
ment the guardian of the property shall file with the county judge a complete 
verified inventory of the real and personal estate which has come to his knowledge 
and of any cause of action on which his ward has a right to sue or on which 
he has the right to sue in behalf of his ward. Said inventory shall be recorded 
in the office of the county judge having jurisdiction. 

COMMENT: Adapted from 733.03 and 744.08. 


Section 54 Appointment and qualification of appraisers.—Whenever the 
county judge deems it necessary, he may appoint two persons of discretion not 
related to the ward or to the guardian and not interested in the property, au- 
thorizing them to appraise the property of the ward that may come to their 
knowledge. The form of the warrant of appraisal shall be substantially that 
prescribed for the appointment of appraisers of the estates of decedents. On the 
death or on the neglect or refusal to act of an appraiser, another may be ap- 
pointed by the county judge to act in his place. Before making the appraisal, 
the appraisers shall make and subscribe an oath or affirmation before any per- 
son authorized to administer oaths, substantially in the following form: 

“We solemnly swear or affirm that without partiality we will truly 
appraise the estate of the ward (giving his name) so far as it may come 

to our knowledge, and that in all respects we will perform our duties as 

appraisers to the best of our ability.” 

COMMENT: Follows roughly 733.04, with some ideas added taken from 
section 173-174, Probate Act of Ill. of 1941. The practice 
prescribed is substantially that followed in the administration 
of decedents’ estates at present. 


Section 55 Form and return of appraisal—The appraisers shall list each 
article or parcel of property with its value in dollars and cents. When the 
appraisal is completed, but in any event within sixty days from the date of the 
warrant, unless the time is extended by the county judge, the appraisers shail 
certify it under their hands and seals and shall deliver it to the county judge. 

COMMENT: Follows roughly 733.05, but fixes a time limit for the making 

of the appraisal: 


Section 56 Compensation of appraisers.—Each appraiser shall be entitled 
to receive for his services reasonable compensation to be fixed by the county 
judge after such notice to the guardian of the property as the county judge may 
require. Such compensation shall be paid by the guardian of the property 
from the estate of the ward. 

COMMENT: Follows 733.07. 


Section 57 When appraisal unnecessary.—If the whole estate of the ward 
consists of money or other property of fixed value, no appraisal thereof shall 
be necessary. 

COMMENT: Source, sec. 284, Tit. 58, Oklahoma Statutes of 1937. 


Section 58 Inventory or appraisal as evidence.—An inventory and appraisal 
may be given in evidence in any suit by or against the guardian of the property 
but shall not be conclusive for or against him that the estate was really worth, 
or was bona fide sold for, more or less than the appraised amount. 

COMMENT: Follows 733.06. 


Section 59 Subsequently discovered or acquired property.—If the guardian 
learns of any property which is not included in previous inventories or ap- 
praisals, such property shall be inventoried in like manner within sixty days 
after the discovery or acquisition thereof. Upon any subsequent appraisals, the 
same or different persons may be appointed as appraisers. 
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COMMENT: Declaratory of existing probate practice and added for pur- 
poses of clarity. 


Section 60 Compromise and settlement.—Whenever it is proposed to com- 
promise or settle any claim, whether in suit or not, by or against the guardian 
or the ward, the county judge, on sworn petition setting forth the facts and 
circumstances of such claim, question, or dispute and the proposed compromise 
or settlement, if satisfied that such compromise or settlement will be for the best 
interest of the ward, may enter an order authorizing the settlement to be made, 
which order shall operate to relieve the guardian of any and all liability or 
responsibility when such compromise and settlement has been made in accord- 
ance with said order. 


Section 61 Swits by and against guardian or ward.—All suits, actions, or 
proceedings to establish the validity and amount of claims against the estate 
of the ward shall be brought jointly against the guardian and the ward, and in 
any such suit no guardian ad litem need be appointed. Suits to enforce or to 
declare rights of the ward shall be brought jointly in the name of the guardian 
and the ward. If suit is brought by the guardian against the ward or vice 
versa or if the interest of the guardian is adverse to that of his ward, then a 
guardian ad litem shall be appointed by the court in which that particular litiga- 
tion is pending to represent the ward. Judgments in favor of the ward shall, 
upon termination of guardianship, become the property of the ward without 
the necessity for any assignment by the guardian or receipt by the ward. The 
guardian may receive payment and satisfy any judgment in behalf of the ward 
without any joinder of the ward. 

Section 62 Suspension of statutes of limitations in favor of guardian.— 
If a person entitled to bring an action is declared incompetent before the ex- 
piration of the time limited for the commencement thereof and the cause of the 
action survives, the action may be commenced by the guardian after such ex- 
piration and within twelve months from the date of the order appointing him. 

COMMENT: Adapted from 734.27. 


Section 63 Suspension of statutes of limitations in favor of claimants.—If a 
person against whom a cause of action exists is declared incompetent before 
the expiration of the time limited for commencement thereof and the cause of 
action survives, the action may be commenced against the guardian after such 
expiration and within ten months from the date of the order appointing him. 


Section 64 Application of income or property of ward.—_The county judge 
may authorize the guardian of the property to apply the income of the ward's 
property, first to his pine geet education, and maintenance, and then any 
surplus, as far as the county judge deems necessary, for the care, support, 
education, and maintenance of the dependents, if any, of such ward. If the 
income is not sufficient for such purposes, the county judge may authorize the 
expenditure of any portion of the principal as he may deem necessary from time 
to time for such purposes. 

If the ward is a minor and his parents are able and willing to care for 
him and support, maintain, and educate him, the guardian of the property of 
such minor shall not be required so to use his ward’s property unless directed 
or authorized to do so by the county judge. 


Section 65 Petition for support of ward’s dependents.—Any person lawfully 
entitled to support from the ward may apply by petition, personally, or, if he is 
incompetent, by his guardian, to the county judge appointing the guardian for 
an order directing the guardian of the ward’s property to contribute to the 
support of the applicant from the property of the ward in his possession or 
from the income therefrom. The county judge may make an order for the suit- 
able support and education of the applicant out of the ward’s property or the 
income thereof. Such order may be appealed from by the guardian or the ap- 
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plicant, or by the ward if the guardianship is terminated before the expiration 
of the time for taking an appeal, in which latter event the ward shall be allowed 
the same length of time to appeal, measured from the termination of the guardian- 
ship, as the guardian would otherwise have had from the entry of such order. 
The granting or denial of such order for support, or the expiration of time for 
appeal therefrom, shall not preclude a further application for increase, decrease, 
modification, or termination of such allowance for support, by either the appli- 
cant or the guardian. Such order for support shall be valid as to payments 
made in pursuance thereto, but no valid payments can be made thereunder after 
the termination of the guardianship. The receipt of the applicant shall be a suffi- 
cient acquittance to the guardian for any payments made in pursuance of such 
order for support. If the property of the ward is derived in whole or in part 
from payments of compensation, adjusted compensation, pension, insurance, or 
other benefits made directly to the guardian by the Veterans’ Administration, 
notice of the application for support shall be given by the applicant to the Chief 
Attorney for the Administrator of Veterans’ Affairs in this state at least seven 
days before the hearing on the application. 

COMMENT: Source, Section 140, 1941 Illinois Probate Act. Some such 
provision would seem highly desirable. Insanity of a well-to- 
do person should not terminate the obligation to support needy 
dependents. It is believed that sufficient safeguards are ex- 
pressed to prevent the abuse of this device. 


Section 66 Continuance of business.—In all cases where it is necessary, in 
the opinion of the county judge, to continue the business of a ward, such busi- 
ness may be continued by the guardian of the property under the supervision 
of the county judge, under the same rules and regulations specified in section 
733.08 of the Florida Statutes, under which a personal representative is allowed 
to continue the business of a decedent. 


Section 67 Cultivation of lands.—A guardian of the property may cultivate 
his ward’s lands, hire labor, and make contracts for the purpose of such cul- 
tivation, provided the county judge first authorizes the cultivation of such land. 

COMMENT: Based on 744.14. Section 744.12 of the statute not carried for- 

ward as it is not necessary. 


Section 68 Leases of ward’s property.—The guardian may lease all or any of 
the ward’s property, except for exploration and exploitation of oil, gas, or mineral 
rights, upon such terms and for such length of time as the county judge may 
authorize or confirm. Proceedings in such cases shall be, as nearly as possible, 
as in cases of applications to sell property of the ward. The guardian may, with- 
out an order of court, lease real property of the ward from month to month 
or where the period of the tenancy is less than a year. 

COMMENT: The limitation to five year leases, appearing in many statutes 
with reference to leases made by a guardian, may result in 
the loss of a highly favorable investment opportunity. The 
good sense and judgment of the county judge and the guard- 
ian combined should be a sufficient protection. The provision 
for short term leases without order of court is intended pri- 
marily to cover apartment house and hotel operation, as to 
which the county judge should not be bothered. 


Section 69 Leases of oil, gas, or mineral rights.—The guardian of the prop- 
erty of the ward may make oil, gas, or mineral leases upon the real estate of 
the ward under the following rules: 

1. The guardian shali file a sworn petition with the county judge appointing 
him for authority to make any such oil, gas, or mineral lease, and the county 
judge who hears such application shall require proof as to the necessity or ad- 
visability of such lease; and, if he approves the same, he shall enter an order 


FLORIDA LAW JOURNAL 105 


authorizing the guardian to make such oil, gas, or mineral lease. Such order 
shall set out the consideration for which such land may be leased for oil, gas, 
or mineral purposes, shall give the name of the lessee, and said order shall con- 
tain a copy of said oil, gas, or mineral lease authorized to be made. 

2. Previous notice thereof shall be given by the guardian for one week prior 
to the time the county judge shall hear such petition, by publishing the same 
in some newspaper of general circulation in the county in which leases are to be 
issued, and in the county where the land is located, one issue of the paper in 
each county. Said notice shall state when and where such petition shall be 
heard. If no such newspaper is published in the county or counties where such 
notice is required to be given, then said notice shall be posted at the court house 
door and at two other conspicuous places in each such county, as may be 
specified by the order of the county judge, for seven days next preceding the 
date of such hearing. 

38. The hearing may be continued by the county judge from time to time. 

4. If such petition is granted, the guardian shall be authorized to make the 
oil, gas, or mineral lease upon the real estate of the ward in accordance with the 
order of authorization, but such oil, gas, or mineral lease shall not be valid until 
the guardian files a good and sufficient bond with surety in double the amount 
of the cash bonus that may be paid for such leases, or, in the event that no cash 
bonus is paid, then such sum as may be fixed by the county judge. As provided 
in chapter 21980, Laws of Florida 1943, the county judge may designate certain 
banks or trust companies as depositories in lieu of, or in reduction of, such 
bond. 

5. No such lease shall extend beyond the time when the ward becomes 
twenty-one years of age, unless at that time the lessee shail have discovered upon 
the premises described in the lease such oil, gas, or mineral as specified in the 
lease, in which event said lease shall remain in full force so long as any such oil, 
gas, or mineral shall be produced in paying quantities. 

6. The removal of the disability of non-age by order of court or by marriage 
shall not terminate any lease made in accordance with this section until the 
ward actually reaches the age of twenty-one years. 

COMMENT: This section appears almost verbatim in the statutes of both 
Texas and Oklahoma. The fact that the two states which 
have had most experience with oil and gas exploration and de- 
velopment have set up similar special safeguards and machinery 
for this type of lease suggests that these provisions are dic- 
tated by that experience. In recent years there has been in- 
creasing activity in oil and gas leases in Florida. We should 
be ready if oil and gas are found in commercial quantities. 
Should not this section be made applicable to timber and tur- 
pentine leases also? 


Section 70 Investments by guardian of the property—A guardian shall 
exercise the prudence of an ordinary business man in keeping the funds of his 
ward invested. In the investment of the funds of his ward, a guardian shall be 
governed by the provisions of chapter 518 of the Florida Statutes. 


Section 71 Encumbering property of ward.—Whenever it appears expedient 
or necessary and for the best interest of the ward to borrow money upon a 
promissory note or notes, either unsecured or to be secured by a mortgage, 
pledge, or other lien upon the property of the ward or any part thereof, the 
county judge may by order authorize the guardian of the property to borrow 
such sum as the county judge deems proper. The proceedings in such cases shall 
be, as nearly as possible, the same as in cases of applications for the sale of the 
ward’s property. In like manner the county judge may authorize the guardian 
to extend or renew any existing obligation of the ward, or any mortgage, pledge, 
lien, or other security therefor. The signing of promissory notes or the execution 
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of any agreement or other instrument creating a pledge or lien by the guardian 
as such shall create no personal liability against the guardian so signing or 
executing, but such note, agreement, or instrument shall be binding upon the 
ward upon the termination of the guardianship and may be then enforced against 
him as fully as though it had been signed or executed by him while not under 
the disability which was the cause of the guardianship. 
COMMENT: Follows 733.39 with appropriate provisions for the creditor’s 
remedy after the termination of the guardianship by majority 
or restoration to sanity. 


Sales by Resident Guardian 


Section 72 Sales——When the guardian of the property deems it expedient 
or necessary and for the best interest of the ward for part or all of the property 
to be sold, he may sell at public or private sale, but no title shall pass until the 
sale is authorized or confirmed by order of the county judge. This provision as to 
the sale of a ward’s property shall not apply to homestead or inchoate right of 
dower except as provided in sections 82 and 83 of this act. 

COMMENT: This follows the provisions of the law as to sales by personal 

representative. 


Section 73 Petition for leave to sell—Application for authorization or con- 
firmation shall be made by the petition of the guardian setting forth with 
particularity the facts showing the expediency or necessity for such sale, a 
description of the property sold or proposed to be sold, and, except when au- 
thorization or confirmation of the sale at current market of stocks, bonds, or 
other securities listed upon an established exchange is applied for, the price and 
terms of such sale. If the petition seeks authorization for the sale of property 
at public sale, it shall state the minimum price for which it is desired to sell 
the property and shall state that, if the sale takes place, it shall be sold to the 
highest bidder, if any, above such minimum price. Applications for sale may 
be heard by the county judge ex parte, except as provided in sections 74 and 75. 
The petition must be sworn to by the guardian, his agent, or his attorney. 


Section 74 Notice of hearing on petition to sell—No notice of any petition 
for the authorization or the confirmation of any sale of perishable personal 
property or of property rapidly deteriorating shall be required. No notice of 
any petition for the authorization or the confirmation of any sale of any kind 
of property shall be required unless the county judge deems it necessary or 
desirable, and then only such notice shall be given, personally or by publication, 
as the county judge may direct. 


Section 75 Hearing.—When no notice is required, the county judge may 
hear and determine petitions for the sale of the ward’s property ex parte. When 
notice is required, such hearing shall be as in other cases. At such hearing the 
county judge may, in his discretion, require a new appraisal of the property. 

Section 76 Order of Sale-—After the hearing upon a petition to sell property 
or to confirm the sale of property, the county judge shall make and enter an 
order thereon, and, if the sale is authorized or confirmed, the order shall describe 
the property; and, if the property is authorized to be sold at private sale, the 
order shall fix the price and the terms of sale. If the sale is to be public, then 
the order shall state the minimum price for which the property is to be sold 
and shall specify that the sale shall be made to the highest bidder above such 
price, if any. The order may also determine whether an additional bond is 
required, and, if it is required, shall fix the amount thereof, but no such bond 
shall be required when the guardian is a bank or trust company. Such order 
shall be prima facie evidence of the validity of the proceedings and of the 
authority of the guardian to make a conveyance or transfer of the property. 
A certified copy of such order relating to real property may be recorded in the 
judgment lien record in the office of the clerk of the circuit court in any county 
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wherein such real property or any part thereof is situated. An order of sale 
may provide for the sale of any of the property described therein either publicly 
or privately, in parcels or as a whole. 
COMMENT: Follows 733.28, with additions suggested by 744.06, 744.15, 
744.16, 744.27. 


Section 77 Notice of sale—When a guardian of the property has been au- 
thorized to sell any of his ward’s property at public sale, the guardian shall 
give such notice as the order requires. No notice of a sale of property to be 
made at private sale is necessary unless the county judge so orders. 


Section 78 Sale upon terms.—When so provided in an order of sale, the 
guardian may sell upon such terms as the order prescribes. If credit is given, 
it shall not be for more than 75 per cent of the purchase price nor for longer 
than five years. The maturity of the credit may extend beyond the duration 
of the incompetency of the ward. The deferred purchase price shall be evidenced 
by the negotiable promissory note of the purchaser payable to the guardian and 
secured by mortgage or pledge which shall be a first lien upon the property sold 
or by such other security as may be approved by the county judge in any case. 
If the guardianship terminates before the payment in full of such note, the 
note and mortgage or other security may be assigned and transferred without 
recourse to the person entitled thereto. The taking of a mortgage securing a 
note or the taking of other security shall not defer the final settlment and dis- 
charge of the guardian. 

Section 79 Sale of stocks and bonds.—The county judge may, upon petition 
of the guardian, make an order authorizing the sale, at the current market 
price, of any stocks or bonds which are listed upon an established stock or bond 
exchange, and such order need not otherwise designate the price at which such 
sale shall be made. 

COMMENT: Modeled on 733.36. 


Section 80 Sale by commissioner.—In the order of sale or at any time before 
a sale of a ward’s property is made, the county judge, whenever he deems it 
necessary, may appoint a commissioner to make the sale and to execute the 
deed consummating it. Any sale made by a commissioner shall be in compliance 
with the provisions of this act governing sales. Any sale so made and any deed 
executed by a commissioner on such an order shall be as valid as though made 
by the guardian. 

Section 81 Guardian forbidden to purchase.—No guardian shall ever pur- 
chase property of the ward, unless sold at public sale, and then only if the 
guardian is a spouse, parent, child, brother, or sister of the ward and is a 
cotenant of the ward in the property to be sold. 

COMMENT: This section differs completely from 733.31. In decedents’ 
estates the personal representative is frequently a creditor, 
an heir, or a beneficiary under the will, and should therefore 
have the same opportunity to bid as others similarly situated. 
In all guardianships, these situations are likely to be extremely 
rare, because the owner of the property is still alive and could 
arise only when a creditor is the guardian. The policy of this 
section will avoid all those unpleasant cases where subsequent 
charges of overreaching or other wrongdoing by the guardian 
may be made. If it is desired in particular instances to avoid 
sales at too great a sacrifice, the county judge may refuse to 
confirm, order a resale, or fix an upset price. 

Section 82 Joining with spouse or children of ward in sale, lease, or mortgage. 
—A guardian, by order of the county judge, and upon such terms as the order 
may direct, may join with the spouse or children of the ward in the execution 
and delivery of a deed, lease, or mortgage in the name of the ward, or may 
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release or convey the right of the ward to inchoate dower or to homestead. 
Proceedings shall be, as nearly as possible, the same as in cases of applications to 
sell the ward’s property. The value of the ward’s interest shall in all such cases 
be preserved and protected by the court’s order. 
COMMENT: This section and the following one are badly needed. The - 
legislature has already made similar provision in cases where 
_ one of the tenants by the entirety becomes incompetent. Sec. 
689.16. An attempt, but one without adequate safeguards, has 
been made in the case where the husband of an insane wife 
wishes to convey homestead. Sec. 693.06-693.12. But the safe- 
guards are inadequate in Sec. 693.12, because (1) it is doubt- 
ful if the bond to support is adequate compensation for loss 
of the wife’s homestead rights, particularly if the wife survives 
the husband, (2) it is doubtful if such a bond adds anything 
to the husband’s obligation imposed by law, and (3) it fails to 
touch the case where the insanity of the widow arises after her 
life estate in the homestead has vested in possession. A pro- 
vision somewhat similar to this section appears in our statutes 
dealing with the acquisition of railroad rights-of-way, Sec. 
360.06. But there are no similar provisions in statutes relat- 
ing to partition or other instances of eminent domain. Nor 
is there any provision whatever for the lease or mortgage of 
the ward’s property if his interest is less than a fee. Yet, 
in most cases, calculations based upon comparative life ex- 
pectancies are regarded as being of sufficient accuracy to form 
the basis of assessment of damages by juries. Anything 
which will add to the alienability of the ward’s property should 
make it more profitably and easily available for his support. 


Section 83 Assent to sale of property free of ward’s interest—When any 
court in this state is about to order the sale of real estate in which the ward 
has any right, title, or interest whatsoever, the guardian may assent in writing 
on behalf of the ward to the sale of such property after having obtained authority 
so to do from the county judge appointing him. On the filing of the assent in 
the court in which the proceeding for the sale is pending, that court may order 
the sale of the right, title, or interest of the ward, but shall ascertain the value 
of such right, title, or interest of the ward therein and order that a sum of 
money equal to the gross value of such right, title, or interest be paid from the 
proceeds of the sale to the guardian, less any portion of the costs equitably 
chargeable against the ward. 

COMMENT: See note under preceding section. 


Section 84 Conveyance pursuant to contract of ward.—lIn all cases where 
written agreements have been made for the sale and conveyance or transfer of 
real property in this state, or personal property, and the vendor has been 
placed under guardianship before making such conveyance or transfer, the 
guardian or the person claiming the right to such conveyance or transfer may 
file with the county judge issuing the order of appointment a sworn petition 
setting forth the facts upon which the claim is predicated and annexing thereto 
the agreement or a copy thereof. The petitioner shall serve upon the guardian 
or the claimant, as the case may be, such notice as the county judge may direct. 
After a hearing upon such petition and the defenses, if any, made thereto, the 
county judge may make an order directing the guardian to make, execute, and 
deliver the conveyance or transfer of the ward’s interest to the person entitled 
to the same, or otherwise as justice may require. Such order, if the conveyance 
or transfer is directed, shall describe the property to be conveyed or transferred. 
Such order shall be prima facie evidence of the validity of the proceedings and 
of the authority of the guardian to make the conveyance or transfer. A cer- 
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tified copy of any such order relating to real property may be recorded in the 
judgment lien record in the office of the clerk of the circuit court in any county 
wherein such real property or any part thereof is situated. 

COMMENT: Follows 733.32, with the elimination of the requirement of 
notice, since the interest of no one but the ward will be di- 
vested. Cases where other persons than the ward are interested 
are covered under the two preceding sections. 


Section 85 Sale of contract to purchase.—If the ward, at the time of the 
appointment of the guardian, possesses a contract for the purchase of real 
property, his interest therein may be sold by the guardian in the same manner 
as if the ward had been the owner in fee simple of such property, provided the 
owner of the interest or estate in such property which the ward has contracted 
to purchase and of the vendor’s interest thereto shail execute a release to the 
guardian and the ward relieving them and the ward’s property from liability 
upon such contract. In lieu of such release the guardian may, upon order of 
the county judge, take from the purchaser of such contract a bond to be ap- 
proved by the county judge with sureties in a penal sum double the amount due 
and to become due under such contract, payable to the guardian, conditioned 
that the purchaser will make all payments upon such contract and perform all 
agreements therein contained according to the tenor thereof and indemnify 
and save harmless the guardian and the ward against all demands, costs, charges, 
and expenses by reason of such contract. 


COMMENT: Follows 733.33. 


Section 86 Sale of real property subject to contract to purchase.—If the 
ward, at the time of the appointment of the guardian, is the owner of real 
property subject to a contract to sell and convey such property, the interest of 
the ward in such property and such contract may be sold under the order of the 
county judge in the same manner as other real estate. No recourse shall be had 
against the guardian or the ward for the non-payment or non-performance by the 
vendee under any such contract. The consent of the vendee under any such 
contract shall discharge the guardian and the ward from all obligations, duties, 
and liabilities with respect to such contract. 


COMMENT: Follows 733.34. 


Section 87 Sale of real property subject to mortgege.—The county judge 
may, upon petition of the guardian and with the written consent of the holder 
of the mortgage, authorize the sale of real property in this state subject to 
mortgage, whether such mortgage was made by the guardian, the ward, or some 
other person. The consent of the mortgagee shall discharge the guardian and 
the ward from liability for the mortgage indebtedness or obligation. 

COMMENT: Follows 733.35. 


Section 88 Power of guardian to execute instruments.—Whenever the county 
judge authorizes or confirms any sale or authorizes the borrowing of money or 
the execution of any mortgage, agreement, or other instrument creating a lien, 
or a lease, or the transfer of any property, the guardian shall have power to 
make, execute, sign, seal, acknowledge, and deliver in his name as guardian 
all deeds, bills of sale, assignments, instruments of transfer, promissory notes, 
mortgages, pledges, leases, or any intruments necessary or proper to carry out 
and give effect to such orders. 


COMMENT: Follows 733.40. 


Section 89 Purchasers protected—No person purchasing or leasing from, 
or taking a mortgage, pledge, or other lien from a guardian shall be bound or 
concerned to see that the money or other tnings of value paid to such guardian 
are actually needed or properly applied; nor is such person otherwise bound as to 
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the proprieties or expediencies of the acts of such guardian. In all such transac- 
tions the act of the guardian shall be prima facie valid. 


COMMENT: Adapted from 733.41. 


Section 90 Certain sales validated.—Any sale of real estate heretofore made 
by any guardian and any deed made pursuant thereto under an order of the 
circuit court or county judge is made as valid and effectual as if the law had 
authorized such sale and deed to be made under such order by the guardian 
conducting the same, provided such sale was made three years prior to the 
effective date of this act. 


COMMENT: Adapted from 744.18. 


Section 91 Power of election and of appointment.—The county judge, on his 
own motion or upon the petition of the guardian or of any person whose property 
interest might be affected thereby, may enter an order that any election, whether 
to dissent from a will or to exercise any other choice which the ward might 
exercise himself if sui juris or competent shall be exercised or not exercised, or 
exercised in a particular manner or at a particular time, as the best interest 
of the ward may require. The county judge, on his own motion, or on 
the petition of the guardian or of any person who is or may become an 
heir, legatee, devisee, or successor in interest of or to the ward, may enter an 
order that the guardian, for and as the act of the ward, shall do such act or 
acts or execute such documents, as may be necessary or proper, to exercise, 
consummate, or execute any power of appointment or other power which the 
ward might have lawfully exercised, consummated, or executed if sui juris or 
competent, according as the best interest of the ward may require; provided 
that no such power shall be thus exercised, consummated, or executed, unless 
the property of the ward would be augmented or benefited during the lifetime 
of the ward. No order shall be entered under the authority of this section, 
except upon such notice or citation to all persons whose property interests might 
be affected thereby as the county judge may require. 

COMMENT: The desirability of this section is suggested by the case of 
First National Bank v. McDonald, 130 So. 596, in which the 
supreme court held that in the absence of an authorizing 
statute, the power of election of an insane widow to dissent 
from her husband’s will cannot be exercised by a proceeding 
before the county judge. The right to initiate the proceeding 
is conferred by this section upon any person “whose property 
interests might be affected thereby.” The right to initiate the 
proceeding for the exercise of a power of appointment, pro- 
vided for in the next sentence, is much more narrowly limited, 
and is confined to those who may take the ward’s estate after 
death. The proviso is intended to exclude the exercise of pow- 
ers which will result merely in shifting economic benefit from 
one person to another without benefiting the ward. It is, of 
course, not intended to change, by this section, the effect of 
any power of appointment, or to determine what powers are 
purely personal and what powers may be, under their terms, 
exercised by a court for the ward; hence the insertion of the 
word “lawfully.” 


Guardian’s Accounts 

Section 92 Annual returns.—A guardian, unless otherwise ordered by the 
county judge, shall make his annual returns, filing his accounts and vouchers 
on or before April 1st of each year, for the calendar year or fractional calendar 
year expiring December 31st preceding. If he fails to make such return before 
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such time, he shall, in the discretion of the county judge, forfeit all commission 
on such return so to be made. 
COMMENT: Modeled on 733.43. 


Section 93 Contents of returns.—A guardian in his returns shall render a 
full and correct account of the receipts and expenditures of all his ward’s 
property of which he has control, and he shall include therein a statement of 
the ward’s assets. The guardian shall also file with his returns evidence satis- 
factory to the county judge that the sureties on his bond, if individuals, are 
alive and solvent. 

COMMENT: Modeled on 733.44. 


Section 94 Objections to returns.—Upon the filing of returns with the county 
judge by the guardian, as provided in this act, any person interested as creditor 
or otherwise, after the filing of such returns, may file objections in writing 
thereto or to any item thereof, within thirty days after April lst of each year, 
specifying the grounds of objection. No item previously approved by order of 
the county judge upon notice shall be subject to objection. 

If any guardian fails to file his annual return on or before the first day 
of April in any year, any person interested in the estate may file in the office 
of the county judge a written demand for service of a copy of the return, which 
demand shall contain the post-office address of the person filing it. If any demand 
is on file at the time the return is filed, the personal representative: shall serve a 
copy of the return upon the person who filed the demand thereafter, and file 
proof of service thereof in the office of the county judge, and objections may be 
filed to the return at any time within thirty days after the service of a copy 
thereof. 


Section 95 Hearing of objections.—If objections to accounts are filed, the 
guardian or the objecting person, after the expiration of the time limited for ~ 
filing objections and upon reasonable notice to the other, may apply to the county 
judge, who shall fix a day for the hearing. Upon the conclusion of the hearing, 
the county judge shall enter an order finally sustaining or overruling the ob- 
jections, and he shall thereupon proceed to examine and audit said accounts and 
enter his order thereon. 


Section 96 Audit of accounts not objected to.—If no objections are filed 
to any return within the time limited by law for filing objections, the county 
judge shall proceed to examine and audit said return and accounts and enter 
his order thereon. 

COMMENT: Same as 733.47. 


Section 97 Order requiring returns—contempt.—When any guardian fails 
or neglects to make the annual return and file accounts and vouchers as required 
by this act, the county judge shall issue an order directing said guardian to 
make such return and file such accounts and vouchers within fifteen days from 
the service upon him of such order, or show cause why he should not be com- 
pelled to do so. A copy of such order shall be served upon the guardian. If the 
said guardian fails, neglects, or refuses without good cause shown to file such 
account and vouchers and make said returns within the time specified by said 
order, the county judge shall forthwith issue a citation directed to said guardian 
to show cause why he should not be adjudged in contempt of court for such 
failure or neglect, and if such guardian fails to show just cause, the county 
judge may forthwith adjudge said guardian to be in contempt of court, and said 
person shall stand committed for contempt until he makes the annual returns 
and files his accounts and vouchers. 

COMMENT: Adapted from 733.49. 


Section 98 Production of Assets——Upon the petition of any creditor or 


other interested person or upon his own motion, the county judge may require 
any guardian to produce satisfactory evidence that the assets of the ward are 
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in his possession or under his control. If he deems it necessary or proper, the 
county judge may order the guardian to produce such assets for the inspection 
of such creditor or other interested person, or of said judge. 

COMMENT: Adapted from 733.51. 


Section 99 Devastavit—An action suggesting devastavit may be brought 
against the guardian of the property by any person interested in the ward 
or his property. When a guardian dies, resigns, or is removed, an action sug- 
gesting devastavit may be brought also against him or his executor or admin- 
istrator and against his surety by the remaining or successor guardian. 

When an action is brought against any guardian suggesting a devastavit, if 
such guardian can not show that he has fully administered according to law, 
he and his sureties shall be personally charged to the extent of assets not duly 
administered by him. 

COMMENT: Same as 733.52; “guardian” substituted for “personal repre- 

sentative.” 


Expenses and Compensation 


Section 100 Expenses and compensation.—A guardian of the property of a 
ward shall be allowed all necessary expenses and attorneys’ fees paid in the care, 
management, and settlement of the ward’s property. A guardian shall be allow- 
ed such compensation as the county judge may deem just and reasonable for 
his services, including services rendered in the sale of real or personal property, 
the conduct of litigation on behalf of or against the ward or his property, the 
carrying on of the ward’s business pursuant to an order of the court, and for 
any other services which may be found by the county judge to have been 
proper and necessary. 


Section 101 Attorney’s fees and expenses.—An attorney who has been em- 
ployed by a guardian and who has rendered service to the ward or to the guardian 
in the ward’s behalf may apply to the county judge by petition for an order 
making an allowance for such attorney’s fees. After notice to the guardian, 
the county judge shall make such order with respect thereto as he shall deem 
proper. 

In annual and final returns, the guardian shall be entitled to credit for such 
reasonable sums as he may have paid to an attorney for expenses and services 
rendered to the ward or to the guardian in behalf of the ward and to credit 
for his own reasonable expenses in connection therewith. Objections may be 
made to the allowance of such items in the manner specified in section 94 of 
this act, unless such items shall have been previously allowed by the county judge. 

If the guardian is a practicing attorney at law in this state and has rendered 
legal services in connection with his guardianship duties, he shall be allowed 
just and reasonable fees therefor in addition to his expenses and compensation 
provided by law for him as guardian. 

COMMENT: Adapted from 734.01. 


Resignation, Removal, and Discharge 


Section 102 Resignation of guardian.—Any guardian, upon petition to and 
with the approval of the county judge of the county where the guardianship is 
pending, may resign and be relieved of his guardianship after such notice as 
the county judge, in his discretion, may require; provided that such notice shall 
also be served upon the surety or sureties on the bond of the guardian, and 
provided further that, before making an order relieving the guardian from his 
duties and obligations as such, the county judge shall require him to make and 
file a true and correct account of his guardianship and to deliver to his successor 
guardian any and all property of the ward and all books of account, cash, bonds, 
notes, or other securities, documents, or other papers concerning the property of 
the ward, together with all the sums of money due by him. The county judge, 
before making such order, shall be satisfied that the interest of the ward will 
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not be placed in jeopardy by such action; provided always that the acceptance 
of such resignation shall not be construed to exonerate any guardian or his surety 
from any liability previously incurred. 


COMMENT: Based on 734.09. 


Section 103 Appointment of successor.—A successor guardian must be ap- 
pointed and duly qualified before a guardian shall be relieved of his duties and 
obligations as provided in the preceding section of this act. 

COMMENT: 734.10. 


Section 104 Reasons for removal of guardian.—Any guardian may be re- 
moved and the order appointing him revoked for any of the following reasons, 
and such removal shall be in addition to, and not in lieu of, any other penalties 
prescribed by law: 

(a) Fraud in obtaining his appointment. 

(b) Failure to discharge his duties. 

(c) Abuse of his powers. 

(d) Insanity or other incompetency. 

(e) Habitual drunkenness or continued sickness, rendering him incapable of 
the discharge of his duties. 


(f) Failure to comply with any order of the county judge unless such order 
has been superseded on appeal. 

(g) Failure to return schedules of property sold or accounts of sales of 
property or to produce and exhibit the ward’s assets, when so required. 

(h) Wasting or embezzlement or other mismanagement of the ward’s 
property. 

(i) Failure to give bond or security for any purpose when so required by 
the county judge in accordance with the requirements of the law or failure to 
file with his annual returns the evidence required by section 38 of this act 
that the sureties on his bond are alive and solvent. 

(j) Conviction of a felony. 

(k) Appointment of a receiver or liquidator for any corporate guardian. 

(1) Failure of a resident guardian who removes from Florida to designate 
a resident agent with the residence and post-office address of such agent. 

COMMENT: Based on 734.11. 


Section 105 Jurisdiction in removal proceedings.—A petition for the removal 
of a guardian must be sworn to and filed in the office of the county judge having 
jurisdiction of the guardianship at the time the petition is filed. 

COMMENT: Modeled on 734.12. 


Section 106 Proceedings for removal.—Proceedings for removal may be in- 
stituted by the county judge of his own motion, or by any creditor, surety, or 
other interested person. Such notice shall be given to the guardian as the 
county judge may direct. 


COMMENT: Modeled on 734.13. 


Section 107 Accounting upon removal.—A removed guardian shall file, with- 
in twenty days after his removal, unless for good cause shown the time is 
extended by the county judge, a true, complete, and final account of his guardian- 
ship in the court of the county judge removing him. 

COMMENT: Same as 734.15. 


Section 108 Surrender of assets upon removal.—The successor guardian 
shall demand of the removed guardian, or his heirs, personal representative, or 
surety all the property of the ward and all books of account, cash, bonds, notes, 
or other securities, documents, or other papers concerning the property, to- 
gether with all sums of money due the ward by him. The removed guardian, 
or his heirs, personal representative, or surety shall turn over to his duly quali- 
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fied successor all said property upon qualification of his successor and upon de- 
mand made as aforesaid. 


COMMENT: Modeled on 734.16. 


Section 109 Proceedings for commitment.—If a removed guardian fails or 
refuses to file a true, complete, and final account of his guardianship as required, | 
or if he fails to turn over, on demand, to his successor all the property of his 
ward and all the books of account, cash, bonds, notes, securities, documents, and 
other papers which are in his control and which concern the property of the 
ward, or if he fails to pay over to such successor guardian all the sums of 
money due the ward by him, it shall be within the discretion and power of the 
county judge, and it shall be his duty when such default is not attributable to 
a cause which is justifiable, to commit such removed guardian until he complies 
fully with the requirements of the law in the respects indicated. If sufficient 
cause is shown for the default, the county judge shall then indicate a reasonable 
time within which compliance with the law shall be required; and upon failure 
to comply with this or any subsequent like order, the defaulting removed guardian 
may be committed by the county judge until said guardian does comply. 

COMMENT: Adapted from 734.17. Power to commit already exists under 

our present procedure but is rarely used. 


Section 110 Commitment proceedings instituted by whom.—Proceedings for 
the commitment of such defaulting guardian may be instituted by the county 
judge sua sponte, or by any creditor, surety, or other interested party, or by 
a successor guardian. 


COMMENT: Modeled on 734.18. 


Section 111 Order on proceedings for commitment.—If the proceedings for 
commitment are instituted by the county judge sua sponte, the order so entered 
addressed to such defaulting removed guardian directing compliance with the 
law shall be sufficient of itself. If proceedings are instituted by a person other 
than the county judge, they shall be by written petition filed with the county 
judge, stating the facts upon which the proceedings are based; the petition shall 
be sworn to by the petitioner, his agent, or attorney. Upon the filing of such 
petition under oath, if he deems the facts stated sufficient, the county judge, 
after notice to the removed guardian and a hearing on the petition, shall issue 
his order of commitment and procéed in accordance with the provisions of this 
act. 


COMMENT. 734.19. 


Section 112 Proceedings on bond of removed guardian.—In any case when 
a guardian is removed and when he is in default for thirty days either in the 
delivery of any part of the property or in the payment of the balances due the 
successor guardian, the bond of such removed guardian may be put in suit. 
COMMENT: Modeled on 734.20. 


Section 113 Survival of action upon resignation or removal.—All cases 
pending before any court by or against a guardian who is removed, or who 
resigns or dies, shall survive to or against the successor guardian, but no suc- 
cessor guardian shall be liable for any default on the part of any predecessor 
nor for any amount beyond the value of the property coming into his custody. 

COMMENT: Adapted from 734.21. 


Section 114 Termination of guardianship upon removal of ward’s incapacity © 
—exhaustion of assets—When a ward becomes sui juris or when the property 
of a ward has been lawfully exhausted, the guardian of the property of such 
ward shall make final settlement and receive his discharge as provided in this 
act; provided, however, that, before the county judge discharges such guardian, 
said county judge may require whatever proof of the removal of such incom- 
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petency or of the need of the continuance of the guardianship he may deem 
necessary. 


COMMENT: Modeled on 744.28. 


Final Settlement and Discharge 


Section 115 Final returns and application for discharge—hearing.—When 
the need for a guardianship terminates, the guardian shall promptly file his 
final returns and his application to the county judge for discharge. If no ob- 
jections are filed and if it appears to the county judge that said applicant has 
made full and complete distribution to his ward and has otherwise faithfully 
discharged his duties, said county judge may approve the applicant’s final returns. 
If objections are filed, the county judge shall conduct a hearing under the 
same conditions as provided in this act for a hearing on objections to returns. 

The guardian applying for discharge is authorized to retain from the funds 
in his possession a sufficient amount to pay the final costs of administration ac- 
cruing between the filing of his final returns and his application for discharge. 

COMMENT: Modeled on 734.22. 


Section 116 Order of discharge-——Upon the consideration of the application 
for discharge and of the objections thereto, if any, and of the evidence, if the 
county judge is satisfied that the guardian has faithfully and completely dis- 
charged his duties and has rendered complete and accurate final returns and has 
delivered the assets of the ward to the person entitled thereto, the county judge 
shall enter an order of discharge. Such discharge shall operate as a release 
from the duties of the guardianship and as a bar to any suit against said 
guardian or his surety, unless such suit is commenced within one year from 
the date of the discharge. 

COMMENT: Adapted from 734.23. 


Section 117 Letters of discharge—Any time after the discharge of a 
guardian the county judge may issue letters of discharge to the guardian of the 
person or of the property, or of both, and he shall issue them whenever a request 
is made by the guardian for such letters, and the cost of the letters of discharge 
shall be paid by the estate of the ward. Letters of discharge shall not be neces- 
sary to the validity of the discharge. 


Appeals 


Section 118 Appeals and supersedeas.—The provisions of the Probate Laws 
of Florida concerning appeals and supersedeas, as set forth in chapter 732 of 
Florida Statutes, shall govern appeals and supersedeas in guardianship matters. 
However, no appeal from an order revoking a guardianship and restoring 
property to the ward shall operate as a supersedeas. 

COMMENT: Covers 732.15-732.20. 


Section 119 Laws and parts of laws repealed.—All sections of chapters 744, 
745, 746, and sections 689.16, and 693.06-693.12, inclusive, of the Florida Statutes 
are hereby repealed as of the effective date of this act. All other laws and parts 
of laws in conflict with this act, or any part thereof, except as provided in section 
4 of this act, concerning Incompetent World War Veterans, are hereby repealed. 
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